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REPLY BRIEF FOR APPELLANT 


1. The tax returns referred to in the contracts are 
irrelevant to a claim of fraud in the pro'forma 
earnings statement supplied by Mr. Faggen. 

The Brief for Appellee Faggen faatenH on the ao^iuisition 
contract to argue that since only tax returns from Faggen 
were exhibits to the contract, Api)ellant Titan is therefore 
foreclosed from proving fraudulent omissions in the pro¬ 
forma earnings summarj’ supplied by Faggen during nego¬ 
tiations, which increased tax return earnings up to $571,000 
in 1968. This argument was even rejected by the Court 
below, sapng to Titan “the case law supports [you],” for 
fraud in inducing a contract opens the door to the essential 
business “sales talk” used to induce the transaction (1097). 
“No form of contract can stand, if induce<l by fraud.” 
Arnold V. National Aniline <£ Chemical Co., 20 F. 2d 304, 
369 (2d Cir., 1927, Hand, A.). Misleading unaudited finan¬ 
cial presentations with unexplained adjustments are a 
recurring form of misrepresentation under the federal secu¬ 
rities laws as well as the common law. Norte d Co. v. //«/- 
fines, 304 F. Supp. 1096, 1103 (S.D.N.Y. 1968), aflfd. in rcl. 
part. 416 F. 2d 1189 (2d Cir. 1969). Fraud vitiates any con¬ 
tract despite provisions that all understandings are 
merged therein, that an investigation has been made, that 
there was no reliance on any representation or exhibit not 
in the agreement, or that complaint must l)e made within a 
specified time period. Rizzi v. Sussman, 195 N.Y.S. 2d 
672 (A.D. 2d, 1959); Ma.ssler v. Smit, 111 N.Y.S. 2d 264 
(A.D. 2d, 1952). No contract can grant immunity from 
fraud in its inducement, Sabo v. Delman, 3 N. Y. 2d 155 
(1957); Carlinger v. Carlinger, 249 N.Y.S. 2d 760 (A.D. 1st, 
1964). Section 29(b) of the Securities Exchange Act of 
1934 (15 U.S.C. 78 cc(b)) expands upon this common law 
principle. “The statute would Ik? of little value unless 
a party to the contract could apply to the Courts to relieve 
himself of obligations under it or to escape its conse- 
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Gypsum Co., 69 F. Supp. 
^ 1^9 ^fomherg on Rule lOh-5, pp, 

fi Registration, p. 1757, ground 
the whole field of cml liability under Rule lOb-5 on this 
pnnciple, that the presence or absence of an exhibit or of 
a representation, or any other acquisition contract “boiler- 
plate, cannot foreclose a fraud inquiry which searches 

Pir 2<i 260 (1st 

1(^1 y -9cAme, 2W F. Supp. 986 (S.D.N.Y., 

Co. V. Bellanca Corp., 

impact of his pro-forma earnings pre.sentation which was 
the sales tool to eflFect the transaction, merely because cash 
basis tax returns, instead of real financial statements were 
part of the contracts. Even the contractual “boilerplate." 
although irrelevant, picks up selling material; section 3.23 
says: Material Misstatements or Omissions. No . . . 
J^ument, statement, certificate or schedule furnished to 
litan ... in connection with the transactions contemplated 
hereby, contains ... any untrue statement of a material 
fact neces8ar>' to make the statements or facts contained 
therein not misleading" (1638). The Diebold memo, the 
selling memo and the 10-year projection (see p. 15, 12 19 of 
Brief for Appellant, “T. Br.") are certainly “documents," 
statements or “schedules” furnished to Titan “in con¬ 
nection with” its acquisition transaction, and all three 
state $570,000 in pro-forma income for the year of acquisi¬ 
tion. But this is not a suit on the contract, but rather, for 
fraud in its inducement. The contract provisions cannot 
foreclose intensive analysis of the selling memo and its 
documentary relatives. 

2. The pro-fom simunary of adjusted earnings is 
subject to the same general principles of account* 
•ng as any other presentation of earnings. 

Faggen’s brief (“F. Br.”) characterizes the selling memo 
as an “informal presentation of adjusted earnings," later 
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calls it a “summary prepared in accordance with appel¬ 
lant’s instructions,” and finally, wanning up to his ultimate 
argument, says “The summarj’ was not and could not have 
been a financial statement” (p. 2, 15, 39 F. Br.).* 
The purpose in trying to reduce Faggen’s detailed presen¬ 
tation of four years of adjusted earnings to just a trouble¬ 
some scrap of pajjer is somehow to establish that accountant 
Faggen was not subject to the rules of disclosure that bind 
other accountants when he prepared the selling memo. The 
issue is simply, did the pro-forma earnings summary of 
the sellipg memo (p. 12. T. Br.) require further explana¬ 
tion in accordance with generally accepted accounting 
principles? Titan does not urge that all the accounting 
rules of the S.E.C. and Regulation S-X applied to these 
pro-forma sununaries, but only generally accepted prin¬ 
ciples, those which are the same for all financial state¬ 
ments—as enunciated by the Accounting Principles Board, 
whether filed with the S.E.C. or not. Faggen argues 
from Bresnick v. Home Title Guaranty Co., 175 F. Supp. 
723 (S.D.N.Y., 1959) that S.E.C. proxy rules did not 
(in 1959) apply in their entirety to an over-the-counter 
company, and similarly S.E.C. accounting rules did not 
apply to the earnings summary he delivered to Titan. But 
in Bresnick more general disclosure and fraud concepts 
were treated as applicable. 

The accounting principles discussed at pages 14-31 of 
T. Br. are required under rules of fairness—whether S.E.C. 
rules or general accounting rules—because they are basic 
to full disclosure. Their substance is embodied in a single 
concept applicable both to accounting statements and se- 


* The absence of sales and details of expenses did not prevent 
it from being an earnings summary, and salts were already well 
known and diseussed by the Titan board (1344, 975, 1382, 390- 
391). Sueh items are often left out of earnings summaries, and 
were irrelevant detail to a buyer concerned with the growth pat¬ 
tern of four years earnings. 







cnnties transactions generally—materiality. The account¬ 
ing literature says; “Information should be disclosed in 
financi^ statements when it is likely to influence the eco- 
nonuc decisions of the users of flnancial statements. Infor¬ 
mation that meets this requirement is material ... the 
stress is upon likely to influence decisions.” The C.P.A. 
Journal, Factors Affecting The Materiality Judgment,” 
July 1974, p. 39. The same concept is in Republic Tech- 
nology Fund, Inc. v. The Lionel Corp., 483 F. 2d 540 (2d 
Cir., 1973)—-<lisclose the bitter with the sweet, avoid mis¬ 
leading inferences by a full explanation, and do not create 
earnings out of non-realizable or non-recurring items. See 
Value Line Fund v. Marcus, CCH Fed. Sec. L. Rep. 1964-66, 
1191,523, sought to be distinguished by saying no formal 
contract existed there, only a purchase confirmation; but 
the accounting inquiry there, involved deceptive earnings 
presented much like those herein. Herzfeld v. Laventhol, 
hrekstein, Horvath dt Horvath, CCH Fed. See. L Rep 
ir 94,574, at p. 95,999 (S.D.N.Y., May 29,1974), invokes an 
even stricter rule than is required herein; “In those cases 
where application of generally accepted accounting prin¬ 
ciples fulfills the duty of full and fair disclosure, the 
accountant need go no further. But if application of ac¬ 
counting principles alone will not adequately inform in¬ 
vestors, accountants, as well as insiders [Faggen held both 
positions], must take pains to lay bare all the facts needed 
by investors to interpret the financial statements accu¬ 
rately. The Rule lOb-5 concept of materiality is identical 
to that quoted above from the C.P.A. Journal, “the report 
was materially misleading . . . [because] the facts which 
Laventhol failed to disclose ... are facts which affect the 
probable future of the company and . . . which may affect 
the desire of investors to buy, sell or hold the company’s 
securities.” Herzfeld, supra, at p. 96,(K)2. To illustrate 
the fundamental nature of the selling memo’s omissions. 
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if the law were complied with, the adjusted earnings would 
have said (p. 12, T. Br.): 

“Net Income—Pre-Tax .. . [adjusted] 


Harold Faggen Aaao- 1965 1966 1967 1968 

ciatea, Inc. (June 


30) 1 

$253,357 

$367,087 

$332,192 

$430,596 

Actuarial Tabulating 
C!orp. (March 31) 

59,878 

60,976 

59,201 

65,806 

Employee Fund Services 
Corp. (Sept. 30) 

32,767 

27,891 

25,252 

29,104 

Harold Faggen, Personal 
(Dec. 31) 

34,800 

34,800 

35,240 

35,280 

Totals 

$380,802 

$490,754 

$451,885 

$571,262 


The schedule should have gone on to say: “The foregoing 
adjusted totals for pre-tax earnings for 1965-1968 ‘adjusted 
to basis to prevail after acquisition’ were derived by taking 
taxable income for the four years, and adding thereto cer¬ 
tain increments. These additions to income (which super¬ 
sede the Diebold memo previously furnished) consisted of 
taxes paid to state and city governments, assumed salary 
savings by limiting Harold Faggen to $50,0(X) by 5-year 
contract, and several other annual adjustments described 
below. The magnitude of the adjustments are: 

1965 1966 1967 1968 

Net Income, as per 

Tax Returns - $350,008 

Total Amount 
of Annual 

Adjustments - - - $221,254 

A. The adjusted earnings shown include significant in¬ 
vestment income for each of the four years, which was not 
earned from actuarial business operations. This invest¬ 

ment income was: 19()5—$36,377, 1966—^$78,752, 1967— 
$36,377, and 1968—$51,777, resulting from transactions in 
securities, dividends and interest, not realizable if the 
securities portfolio is liquidated. 
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. The adjusted earnings include an assumed addition 
to income for each of the four years representing prior 
pension plan contributions, believed unnecessary because 
the pension plan has been overfunded. The pension plan 
contributions added back into earnings shown are $ 
for 1965, $ for 1966, $ for 1967, and $64,556 
for 1968 [Faggcn has never suppi ed the amounts he used 
for these earlier years]. These assimied earnings increases 
are non-recurring in nature, because pension contributions 
1965-1968 ranged from $21,000 to $69,000 annually. There 
can be no assurance that additional contributions will not 
hereafter be required in comparable amounts, and no 
actuarial study has been made to support this adjustment. 
Furthermore, the assumed “earnings” for 1965-1968 are 
not funds available in the business and do not increase net 
worth, as would actual earnings, because they cannot be 
obtained without terminating the plan and distributing 
their shares to covered employees, with no further pension 
coverage provided. 

C. The earnings shown were determined without giving 
effect to any type of negative accrual adjustments which 
niay be required, and specifically, do not give effect to vaca¬ 
tion plan benefits accrued for 1965-1968 in the sum of 
$59,000, which are a charge against earnings during such 
period, and will be a recurring future charge against 
earnings. 

D. The earnings shown give effect to a $ addition 
in 1965, and $ in 1966, $ in 1967, and $10,000 
in 1968 [Faggen has never supplied these other amounts] 
assumed to result from a reduction in Rose Dogan [Fag- 
gen’s] annual salary from $50,000 to $40,000. There is no 
employment contract in effect or contemplated, controlling 
the amount of her salary, however, and it is subject to 
increase at the discretion of Mr. Faggen as chief executive 
operating the Faggen companies. The continuity of such 
earnings in future years is not determinable. [Her salary 
increased 1969-1972, from $50,000 to $71,000.] 
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E. The oarning.s shown give effect to assumed “earnings” 

of $37,574 in 1968 from total savings on Mr, Faggen’s 
expense accounts ($ ), automobiles ($ ), 

personal apartment {$ ), boat {$ ), legal 

fees ($ ), and other personal (f) items ($ ) 

which will be eliminated after the acquisition, and totals 
of $ for 1967, $ for 1966 and $ 

for 1965 similarly added to income [Faggen has nev^er 
supplied any of these figures] for such expense itein.s. The 
future increments to earnings from such savings are not 
determinable, because there is no assurance that all of these 
expense items can lie saved in future years, or that Mr. 
Faggen will not replace them by other or greater eximjse 
items. 

F, If each adjustment A, B, I) and E is not maintained 
in full force and effect after acquisition, the $571,262 in 
pro-forma earnings for 1968 would noi exist or thereafter 
be attainable, with a related negative effect for 1965-1967. 
Adjusted earnings, inclusive of, and then net of items A 
through E are: 

1965 1966 1967 1968 

Adjusted Totals $380,802 $490,754 $451,885 $571,262 

Net Totals 261,310 303,339 336,395 403,721 

Differential* 119,492 187,415 115,000 167,541 

The disclosures required indicate why Mr. Faggen, a 
practicing C.P.A., did not comply with the rules. The prin¬ 
ciples cited apply to audited or unaudited statements, com¬ 
plete earnings statements or summaries, and accrual or 
cash basis or pro-forma earnings statements. The dicho¬ 
tomy here is not between regular accounting and S.E.C. 
accounting, but between illusion and reality. Titan was 
prepared to pay 10 times pre-tax earnings, $5.5 million in 
notes were available, Fagen had used the Diebold memo on 
Kaufman showing $571,000 to justify it, and he now had 
to work backwards to come up with the 4-year numbers 

* See p. 21, T. Br. on such overstatemento of earnings. 


A. 
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he needed for the gelling memo. He was “cooking the 
bookg”, but could not risk discloging all the details of his 
recipe, and thereby painted a misleading picture. His 
summary of earnings “absent disclosure of the reasoning 
and which prompted it, would not alert potential 
invek, 's to the uncertainties [he] . . . knew were lurking 
in the . . . [series of adjustments].” Herzfeld, supra, at 
p. 96,003. Notes A through F also convey why this is 
primarily a non-disclosure case—it is the deliberate omis¬ 
sions which embody the deception. 

Faggen twists facts (p. 26, F. Br.) to avoid fundamen¬ 
tals. E.g. the accounting principle is that investment in¬ 
come, as non-operating income, had to be separately dis¬ 
closed and it was in the superseded Diebold memo 
( deduct investment income”), it was then not mentioned 
in the selling memo, but then separately disclosed in the 
10-year projection (p. 19, T. Br.). Fagen says “there was 
no writing that specifically stated that investment income 
was not included” in the selling memo. But it was his 
duty to identify this fancy footwork, not Titan’s to 
decipher it. Faggen then says, “Appellant never proved 
that. . . [the selling memo] was derived from the Uiebold 
Memo.” But if both showed $571,0(X) in adjusted earnings 
for 1968, it was Faggen’s duty to disclose that the selling 
memo was not derived from the one given Kaufman four 
weeks earlier; the law implied a duty to distinguish them, 
if separately derived. Or he says (p. 24, F. Br.) there is 
no evidence Kaufman told Frank about the figures in the 
Diebold memo when they joined with Faggen at the second 
meeting—is Faggen arguing that he could play off one 
negotiator’s knowledge against assumed gaps in the 
other’s! This kind of “double think” penneates the F. 
Br., p. 25), “It was not appellee’s responsibility to deter¬ 
mine the scope or extent of McIntyre’s investigation.” In 
other words, if accountant McIntyre believed accountant 
Faggen’s general, verbal explanations of the 1968 adjust¬ 
ments (1469-1470), so reported to Frank, accepted Fag¬ 
gen’s refusal of a Peat, Marwick audit (a “competitor”). 
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and aesumed Faggen could support his precise adjust¬ 
ments with valid figures for four years, then Faggen can 
escape the “A, B, C’s” of disclosure accounting. Faggen’s 
argument reduces itself to “What fools you were to believe 
me!” And as shown, it is not McIntyre, but Titan’s public 
stockholders and other creditors who are being made the 
fools. Another argument (p. 27, F. Br.) is similar—if 
excess net worth of $1 to $1.3 million was not being paid 
for separately, that apparently justified seeking a ten 
times payment for its income yield each year by surrepti¬ 
tiously adding it to reach adjusted earnings of $571,000. 
He gave up the multiple on 12% of net earnings in his 
negotiations, but retrieved it by reaching the same total 
another way. But Titan “expected net worth to be part 
of the package ... of ten times . . . operating income’’ (1.34, 
123), and the accounting principle leaves it up to the buyer 
to weigh, after fvU disclosure, not to after-the-fact argu¬ 
ments justifying it by the seller of securities. 

Another irrelevant contention by Faggen’s Brief is the 
attack on accountant witness Bohn’s credibility (p. 29, 
40-42).* This case rests on omissions from Faggen’s writ¬ 
ings, his post-litigation explanation of his undisclosed ad¬ 
justments (483A # 73-1345), exact in amount for 1968, and 
disclosure principles as to each item. Belief or disbelief 
in Bohn, the Touche, Ross partner, is irrelevant. But the 
attack concedes that it cost $19,0(X) to fund the pension plan 
in 1971, that costs and employees covered were increasing 
(foreseeable under Faggen’s computer expansion plans) 
and that its claimed excess assets were locked up in a 
separate balance sheet, unreachable without going out of 
business, demonstrating the need for complete explanation 

• The attack ia without substance in its key point—Titan's ac¬ 
crual basis reconstruction for 1965-68 was supported by four ac¬ 
counting profeswonals (539, 648. 675 and 785), with no contrary 
testimony, notwithstanding Faggen’s misquote of the record (647- 
648). There was also no “shift of ground’’ between the complaint 
and the trial, as urged (p. 15, F. Br.). Faggen’s Diebold memo 
and the sidling memo both used accrual concepts to restate report- 
able income to Titan. 
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of this income adjustment. Faggen says the $64,556 pen¬ 
sion increment stUl “would have allowed for . . . as much 
as $49,000,” taking the smallest side of the 1972 estimated 
$15,000 to $30,000 in continuing annual pension cost of 
doing business. Would it have provided $^4,000 to $49,000 
m extra income for the next ten years t And wasn’t Titan 
entitled to know the possible variance, when paying ten 
times for each earnings dollar! Or that there was not even 
an actuarial study in 1968 to support actuarial consultant 
Faggen’s blithe assumptions of savings! Faggen also dis¬ 
penses mth his overlooked negative adjustment for $59,000 
in vacation pay (disclosed at the closing but never incor¬ 
porated into the adjusted income representations) by say¬ 
ing It was “an accrual item and Exhibit 2 only dealt with 
cash adjustments.” In other words, “I can mislead you by 
leaving out charges against income because orally I made 
the general distinction somewhere that I was just talking 
about cash basis adjustments to earnings.” Where does 
the selling memo distinguish between cash basis and 
accrual basis, or plainly exclude negative adjustments! 

Faggen’s silence on the illusory quality of Rose Dogan’s 
salary decrease (p. .30, F. Br.), is answered by his misstat¬ 
ing the record. His reference to 393A # 73-1345 is not to 
a contractual ceiling on salary for five years, but only to a 
list of employees and salaries bcdng paid, as a descriptive 
exhibit to the contracts. There might have lieen a saving 
if she had been subject to a contract, or even if Faggen had 
disclosed that this was a specific adjustment relied upon 
and Titan must police his management decisions to make 
sure he didn’t give it back to the next Mrs. Faggen. In¬ 
stead of savings, Mrs. Faggen received several increases 
from Mr. Faggen (p. 28, T. Br.), thus decreasing the ad¬ 
justed earnings. The adjustment for travel, entertainment 
and other expense savings of exactly $37,574 (note his pre¬ 
cision 481A #73-1345) are defended by saying “the 
parties agreed after discussion on October 2nd” as to that 
amount. Where is the agreement! There is no finding of 
fact or law as to any agreement, and also no evidence 
of any. 






3. There are no genuine factual dispute* underlying 
the essential legal issues of this case. 

The factual conceBsions of the F, Br. overpower trivial 
distinctiouB, e.g., he says the selling memo w’as “handwrit¬ 
ten . . . two months before the execution of definitive con¬ 
tracts,” (p. 2), but Faggen gave his neatly prepared memo 
to Frank and Robinson to be tj’ped up and received a typed 
copy back. And this write-up was requested of Faggen 
on October 2nd, the day the transaction was definitely 
agreed upon. Faggen demanded the contracts l)e effective 
“as of October 1, 1968” (60A # 73-1345) and that interest 
be paid from the date of this handshake, when the reijiiest 
was made of him for a write-up of what he had said (42, 
43, 140-141). Kaufman knew the figures going into the 
selling memo (p. 51, T. Br.), contradicting F. Br. (p. 9*) 
that Kaufman didn’t know about the presentation until this 
lawsuit was started.* Is Mr. Faggen urging that Frank 
and Kaufman (with Robinson participating) asked for this 
write-up, “appropriate materials ... for submission to the 
board” (140-141), as a mere idle gesture! 

Faggen’s emphasis on a 1969 Titan proxy statement say¬ 
ing it had bought his companies in arins-length negotiations, 
after investigation, is misplaced, as is the claim of estoppel 
by its confirming the validity of the notes for Faggen’s first 
wife to Faggen’s lawyers (Robinson’s finn) in 1970. The 
corporation’s officers believed they had negotiated at arms- 
length with full and fair disclosures—their statements in 
the 1969 proxy statement confirm that. There was no claim 
of fraud to anyone until 1971-1972. Public reports of Titan 
did not reflect the fraud claim and its necessary effect on 
the excess purchase price paid over asset value (see p. 42 

• A memo (Frank to Kaufman) of October 7, 1968 describea the 
write-up in preparation (1379, 141). Faggen’s unsupported attack 
on Kaufman’s credibility because he had a dispute with ’Titan in 
1971 is irrelevant, bec'ause there can be no dispute on the documents 
from Kaufman’s files—the Diebold memo and 1968 tax returns, the 
notes of conversations with Faggen and the draft public announce¬ 
ment, reflecting over $550,000 in operating earnings. 




F. Br.) unta suit in 1972, when Titan fully discloBed its 
cleinw of inadequate value which also affected the $5.5 lia- 
bmvy owed (948, 952). Titan’s belief that it was acquiring 
more than $550,(XX) in reportable “operating income” recur 
in the October, 1968 draft announcement of the transaction 
(1381), the quoted recollections of all the executives in¬ 
volved and nearly all directors, and in three memos fur¬ 
nished by Faggen at the time—the selling memo, the Die- 
bold memo, and the ten-year projection (see p. 19, T. Br.). 
Faggen tries to erase the contemporaneousness of this 
handwritten, ten-year projection, subpoenaed from Robin¬ 
son’s personal negotiation files. Faggen admits he alone 
prepared it, but only when “I went to Ben Robinson to dis¬ 
cuss what I considered to be a problem after the closing.” 
(998) The document projecting $570,000 from 1969 forward 
s^aks as of the end of 1968, and is legally contemporaneous 
with the selling memo written October 7,1968, and the Die- 
bold memo furnished September 2, 1968. There is no con¬ 
trary finding of fact. Frank plainly remembered reviewing 
the 10 year projection during the period that the negotia¬ 
tions were in progress (280-282, 299). Even if, arguendo, 
the negotiations were already closed for a few days or 
weeks, the $570,000 in operating income shown still ties 
directly into the selling memo and the Diebold memo, and 
reflects the adjusted earnings held out. Again, Mr. Faggen 
cannot peel the flypaiier saying $570,000 from his fingers. 

Faggen’s repetitive argument that this suit was brought 
from “base motives” was rejected even below, see (1189- 
1190) where the District Court said these claims were not 
frivolous but had to be decided, and such argument is also 
irrelevant, as are the angry reactions in 1971 by other 
shareholder-directors aroused by Faggen’s overreaching. 
The facts plainly reflect no questioning of the transaction 
until 1971, with Robinson and Faggen the only two Titan 
directors with any continuity, and no hard evidence of fraud 
until the 1972 audit. The Court below did not find laches or 
any statute of limitations bar to this action. Faggen was 
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entirely in control of hig division from 1968 through 1972, 
still avoiding outside auditors claimed to be potential com- 
petitors. 

A, Who Wrote the Pro-Forma Preaentationsf The tack 
taken by Faggen is to place responsibility for the docvraen- 
tary trail of inflated earnings on Titan’s executives rather 
than on himself as author of the three documents. But the 
record does not support the claimed “explanations” and joint 
draftsmanship. Faggen says (p. 6, F. Br.) “items . . . were 
questioned by Kaufman and appellee agreed that some of 
its fDiebold memo] underlying assumptions were inappro¬ 
priate, particularly .. . accrual adjustments to cash basis tax 
returns. (59). But except for this inconsequential distinc¬ 
tion between cash and accrual basis adjustments, the Diebold 
memo was an entirely unexplained presentation drawn by 
Faggen, who testified—“Q. And you didn’t have any discus¬ 
sion as to the adjustments which were contained in Exhibit 
1-A [Diebold memo], did you? A. I don’t recall specific dis¬ 
cussions. Mr. Kaufman looked at it ... Q. Now, did you 
discuss these adjustments with Kaufman again at your meet¬ 
ing on October 2T A. We never discussed them. Q. You 
never explained anjlhlug in those adjustments to Kaufman T 
A.. No.” (59) Faggen next tries to make Kaufman and 
f rMk joint authors of the selling memo four weeks later, 
-saying, “they hypothwized a series of dianges to the net 
income ... shown on the tax returns ... They thus translated 
the earnings .,. had appellant, a public company, then owned 
them. ’ (pp. 6-7, F. Br.). But a public company cannot report 
non-operating income from inv’estments or non-recurring 
income without reparately identifying it, nor unobtainable 
income from artificial adjustments, nor ignore negative 
items. Kaufman and Frank could not be assumed to have 
“satisfied themselves’’ or “agreed’’ to adjustments which 
were unreal. Moreover where are the claimed “agree¬ 
ments’’—they certainly don’t appear in the record. Again, 

8 reference (975 et seq.) shows these were entirely 
Faggen’s adjustments; “Mr. Kaufman . . . asked me . . . 
which adjustments I had in mind ... I told him that I con- 
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templated the following adjustments ...” (975-976). And 
even if, arguendo, Frank and Kaufman said “yes, that 
sounds logical,” they were necessarily dependent for each 
detailed adjustment upon Faggen’s completeness and 
candor. 

The last piece of equipment dropped by Faggen on his 
trail is the ten-year projection (p. 19, T, Br.). Faggen says 
“it was never discussed with or shown to the Board of Di¬ 
rectors.” His testimony was: ‘‘Mr, Faggen, who asked 
you to prepare Exhibit 8 [the 10-year Projection]! A. 
Nobody. Q. You prepared it yourself! A. That is correct. 
Q. And you supplied it to [Chairman] Ben Robinson! 
A. I went to Ben Robinson to discuss what I considered 
to be a problem after the closing. Q. I didn’t ask you 
that, and I move to strike that last part. Mr. Faggen, on 
Exhibit 8 you made a distinction between $570,000 in 
operating income and investment income, didn’t you, for 
1969! A. For 1969 on Exhibit 8. Q. You made that dis¬ 
tinction, didn’t you! A. Yes, I made many assumptions 
on Exhibit 8 and distinctions.” (998) Director Anthony 
Frank said: “A. I believe it was shown to me by 
Mr. Robinson ... I believe it was prior to the board meet¬ 
ing that approved the acquisition . . . (280) ... I recall, 
your honor, being told by Mr. Robinson that it was pre¬ 
pared by Mr. Faggen.” (282) The key point is that Faggen 
concedes he wrote it alone —not with helpers. And it shows 
how Faggen was selling himself—$570,000 in operating in¬ 
come, plus additional investment income, and 15% annual 
future growth (5% annually from [143] existing clients, 
and 10% annually from new clients, p. 19, T. Br.). There 
are no findings below on this business representation that 
led Frank to a Board presentation, “using for those spe¬ 
cifics [of the transaction] the Exhibit 3 [the selling memo]” 
(283, 285), which contained the same essential representa¬ 
tions. 

B. The Concession That More Than $500,000 Ex¬ 
pected. Faggen’s brief has also conceded Titan’s reliance 
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on earninfi'8 higher than on his tax returns. Kaufman and 
Frank satisfied themselves that “ , . . Earnings would have 
l)een in 3xce8s of $500,000 in 1968 . , . Appellee assented 
to Kaufman’s terms and they shook hands on the deal.” 
(p. 9, F. Br.) See Faggen’s cited, self-serving, testimony— 
‘‘Kaufman said that, ‘We are satisfied with the figures, 
they certainly come up to what we had expected, to what 
Mr. Frank had told them I had said that on an adjusted 
basis it would l)e approximately half a million dollars,’ it 
was well over that according to his calculations, and he 
made bis offer.” (980-981) 

If the Court concludes Faggen’s clainied $,500,000 reli¬ 
ance amount had $52,000 in undisclosed 1968 investment 
income in it—as Faggen repeatedly concedes it did (p. 26, 
F. Br.)—this was a material omission of fair disclosure, a 
10% item in 1968 and 8% to 18% in the three earlier years, 
increasing as other adjustments evaporate. And even if it 
were only half as much, its clear exclusion from the Die- 
bold memo and the 10-year projection involved a material 
change in concept and rc^juired plain disclosure in the sell¬ 
ing memo. If the Court concludes that $fi4,0(X) in pension 
‘‘savings” concededly included in the $.5(K),(X)0 was not 
projM'rly disclosed or was offset by the undisclosed $59,000 
negative vacation plan adjustments, $64,(X)0 or even half 
that, is a material overstatement. A 5% income item is 
material in an earnings summary (p. ‘22, .30, T, Br.), par¬ 
ticularly when it is being sold at ten times pre-tax earnings. 
If the particular items, concededly (980) unspecified for 
the full four-year period portrayed a grow'th curve that 
was unreal, because reality was well below $500,000, Rule 
lOb-5 was violated. This distorted growth curve is perhaps 
the most fundamental omission in the case, and his ten 
year projection is Faggen’s signature on the distorted por¬ 
trait of the past. 

C. A« Issue On Clients Lost. There is silence in the 
F. Br. on the number and amount of clients lost in 1968, 
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and undisclosed before the deal was closed—12 clients, 
$103,oOO in billings (10% of gross business), including the 
biggest single client, the Carpenters Union. The imdis- 
closed potential loss of some $90,000 in related clients, 
clients known to be merging out of existence, or under in¬ 
vestigation is also not contested. Faggen’s only answer is 
that Kaufman and Frank could have looked through his 
voluminous ledgers for lost clients. Stier v. Smith, 473 
F. 2d 1205, 1208 (5th Cir., 1973), and Dale v. Rosenfeld, 
229 F. 2d 855, 858 ( 2d Cir., 1956) say “Availability else¬ 
where of truthful information cannot excuse untruths or 
misleading omissions,” and “readiness and willingness to 
disclose are not equivalent to disclosure.” (See p. 36, T. 
Br.). Faggen argues that Titan did not complain about 
lost clientele. It had no basis to complain until the exiKiu- 
tives who replaced Faggen in 1972 alerted Titan to past 
client shrinkage. The additional $109,000 Tabor defection 
(difficult now to accept as unforeseeable in light of an un¬ 
disclosed similar defection early in 1968 (752)) was made 
to appear in early 1969 as a favorable event—“Mr. Fag¬ 
gen told me [Kaufman] these clients were really not all 
that important . . , that the clients that they took witli 
them were marginal accounts, which weren’t really profit¬ 
able . . . and that the lawsuit would likely be more profit¬ 
able.” (164) The cumulative effect of this loss of earning 
power could not be seen when the earlier loss of $103,500 
in billings was unknown and the foreseeable loss of another 
$90,000 in eroding clients was still unknown. 

D. F<iggen Gives The Game Away. F. Br. (p. 35) sets 
op a table to show that the actuarial business sold con¬ 
tinued “to generate substantial profits until . . . 1972,” 
separating the large losses from computer operations, to 
examine actuarial earnings (often from the same clients) 
in isolation. But the table in fact reveals Faggen’s decep¬ 
tion in holding out actuarial earning power of $570,000, by 
any kind of adjustments. 





(1) For 1969 he shows $398,000 in earnings—a 25% 

of reality even for Faggen’s conceded 
$500,000. Moreover, in 1969, these $398,000 in actuarial 
earnings include a one time payment of $250,000 for the 
clients taken away by Tabor, Kaufman testified, without 
contradiction, , . the actuarial operations, as I recall, 
received a substantial amount in payment in settlement of 
that tran3action [litigation], and some of that, if not all 
of that, payment was taken into income during '69 and to 
some extent made the drop in earnings less precipitous.” 
(169) Even now Faggen is still treating $250,000 of non¬ 
recurring extraordinary income as equal to operating in¬ 
come. 

(2) For 1970, Faggen shows $476,000 in actuarial earn¬ 
ings, which two years later is still $100,000 short of the 
$570,000 represented, and $169,000 short of the $645,000 
projected for 1970 in his 15% growth plan in the ten-year 
projection. But even this shortfall is understated because 
a major new client was obtained—(wdtncss Castrovinci) 
‘‘Q. Was the actuarial business staying at a level or W’as 
it shrinking or w’as it getting larger ! A, ... By volume, 
I think I have already testifieel that this one major client 
made up for a great portion of the volume, however, there 
was shrinkage in the amount of clients that we had.” (818) 
Titan did not pay a 20-time8 after-tax multiple—a rapid 
growth valuation—in order to stand still, Faggen said 
pre-tax growth was and would be 15% a year (p. 39, 19, 
T. Br.). The Faggen companies, with the windfall of a 
litigation, and the fortunate acquisition of a large new 
client, were still short of the mark. The basic earning 
power represented was never there to begin with, and for¬ 
tuitous events concealed the degree of shortfall from 
$570,00'). 

(3) F, Br. (p. 35) completes the stor>'—$328,000 in actu¬ 
arial profits in 1971—this apparently represents normality 
in the P'aggen opt^ration and is remarkably close to the 
$365,000 in pre-tax income shown on his 1968 tax returns 
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reducible by $52,000 in investment income, to an operating 
net of $313,000. He corroborates this by boasting of “in¬ 
come in excess of $350,000 before and after the closing.” 
(p. 51, F. Br.) Net earning power from actuarial opera¬ 
tions was thus $313,000 in 1968, and in 1971 it was about 
the same, $328,000. His own figures tell the tale. Every¬ 
thing in between w’as a lot of artificial accounting leger¬ 
demain, practiced by a master of non-disclosure. 

The computer operations, started and managed by Fag- 
gen caused the large losses he concedes (p. 35, F. Br.) 
which offset his real actuarial earning power of $328,000 
and reduced it to a net of $136,000 by 1971 and a substan¬ 
tial net loss by 1972. His incapacity in computers led to 
“an acute problem during 70, 71, at that point ... It 
[the computer operation] was strangling the business from 
tw’o points of view, from a monetary point of view, and 
secondly from the animosity I [witness Castrovinci] felt it 
created with our actuarial clients because if yon screw up 
their data processing records they are going to figure, well, 
you are not a good actuary,” (812-813) All the artificial 
fragmenting of Faggen’s basic business representations 
cannot conceal the totality of what he said he had to sell, 
and what he actually had to sell. The District Court, with 
due respect, was so bemused with telling plaintiff how 
absurd its contentions were about lost clients, and the 
“irrelevance” of post transaction loss of earnings, that it 
missed the connectin«r links entirely. The whole selling 
memo hangs together as a tissue of lies—the adjusted earn¬ 
ings weren’t real, they were just accounting tricks; the 
growth trend was imaginary, the clients were shrinking; 
and Faggen didn’t know anything about the computer busi¬ 
ness he was going into, and selling with such enthusiasm. 
His factual concessions at trial, but now pulled together in 
a table with such devastating clarity (F. Br. p. 35) show 
the relationship between each non-disclosure. A business 
earning $313,000 annually from 1988 operations was losing 
some important clients and going into a costly new com- 
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puter operation with one programmer and a good salesman 
to attract clients. By blowing up each business 
element with liis accounting ploys and writing up three 
misleafling memos, Faggen made the acquisition sale for 
$5.5 million in Notes, 18-times pre-tax earnings instead of 
the agreed lO-times earnings. Three years later, the origi¬ 
nal business was still earning $328,000 with all the “adjust- 
ments in effect; it was not even standing still, havdng 
partially made up for the lost clients by a lucky litigation 
recovery and one big new client, but the computer opera¬ 
tions were strangling it. The finding that the actuarial 
business “continued to do a strong business” is wide of the 
mark—$328,000 is not $570,000. Titan bought earning 
power that was never there. 

E. Reliance. Faggen argues that Affiliated Ute Citizens 
V. V.S. and Shapiro v. Merrill Lynch, etc. (cited and quoted 
44-45, T. Br.) do not apply because this is not really 
an“omissions” case, and even if it is, a face-to-face ac¬ 
quisition transaction still requires proof of reliance. 

The selling memo is deficient primarily by what it left 
out about “adjustments,” clients, etc., not by what it said 
that was false. So Faggen argfues that the specific repre¬ 
sentations of the contracts supplant any claim of general 
reliance upon fullness of disclosure. But that is, effectively, 
making the contracts a bar to proving a Rule lOb-5 or com¬ 
mon law fraud case. “No form of contract can stand, if 
induced by fraud.” Arnold v. National Aniline d Chemical 
Co., supra. Faggen’s an?ument (without a single authority 
in point) is an attempt to press the contracts and their 
“boilerplate” into a controlling position in this case 
through the back door. Affiliated Ute and its progeny 
simply foreclose the need to prove reliance in a case pri¬ 
marily involving non-disclosure, and that principle cannot 
be overcome by re-invoking the contracts. Mr. Faggen 
then invokes Chris-Craft Industries v. Piper Aircraft 
Corp., 480 F. 2d 341 (2d Cir., 1973) to argue that Affiliated 
Ute does not eliminate proof of reliance in face-to-face 
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transactions. The authority does not state that, and the 
page citation (p. 47, F. Br.) is in error. In any event, Ute 
itself was a face-to-face transaction, as it was so described 
in the recent Shapiro v. Merrill Lynch opinion (see quote, 
p. 45, T. Br.). The other cases cited also do not support 
Faggen. 8.E.C. v. Lums, Inc., 365 F. Supp. 1046, 1059 
(S.D.N.Y., 1973) aflSrms that in private non-^sclosure cases 
materiality is a principle of “constructive reliance.” Landy 
V. F. D. I. C., 486 F. 2d 139, 170 (3rd Cir., 1973) did not 
involve omissions, and held “the presumption of reliance 
sometimes used in other circumstances when a statement 
is material is inapplicable.” A recent authority on “con¬ 
structive reliance” supporting Titan is Barthe v. Rizzo, 
OCH Sec. L. Rep. 1194,711 (S.D.N.Y., July 26, 1974), 
“Rizzo defends these actions by proclaiming that ‘Barthe 
was not interested in full disclosure—he was not even 
interested in minimum disclosure.’ . . . That argument 
ignores the purpose of the securities laws [citing Affiliated 
Ute] . . . [which] substitute a philosophy of full disclosure 
for the philosophy of caveat emptor . . . This basic pur¬ 
pose is no less pertinent in purely private transactions . . . 
[he] is not excused from his duty to disclose . . . because 
the client was not sufficiently suspicious to think of ask¬ 
ing . . .” (p. 96,461-96,462, emph. supp.). 

Turning to the proof of reliance, Faggen argues there 
was an affirmative duty to investigate here, citing Evans d 
Co. V. McAlpin, 434 F. 2d 100, 104 (5th Cir., 1970). But 
that decision simply says that reasonable diligence was rele¬ 
vant to a jury instruction where the claimed wrongdoer in 
complex securities trades had his checks dishonored for 
insufficient funds for months, but the brokers continued to 
accept checks instead of freezing the accounts as federal 
reserve rules required, and then claimed fraud when later 
checks were dishonored. Titan plainly did investigate Fag- 
gen’s representations by asking for the selling memo, ques¬ 
tioning him about the items, and then relying on his answers 
and high standing as a meticulous accountant. Faggen urges 






that a seller can omit disclosures to a sophisticated buyer 
of securities with impunity. There was no one in Titan 
who had Faggen’s detailed personal knowledge of each 
adjustment being set down. But assuming sophistication, 
Stter V. Smith, supra, states that such buyers, like anyone 
else, are also entitled to the truth. See Lehigh Valley 
Trust Company v. Central National Bank of JacksonvUle. 
^ F. 2d 989 (5th Cir., 1969), where a commercial bank in¬ 
duced several other banks to join in a line of credit to a 
motel company, without disclosing deteriorating operations 
affecting the value of the assets securing the loan. 
Faggen’s argument ignores the special trust that sophis¬ 
ticated accountants place in each other’s specific factual 
statements and precise summaries of adjusted earnings. 
Titan s former in-house accountant McIntyre questioned 

that there was more than 
in adjusted earnings. Accountant Faggen had a 
duty to inform him of any questionable assumptions, 
h. Br. (p. 26) says McIntyre recalled “that investment 
income was not excluded.” But McIntyre said that only 
in an early summary judgment affidavit for Faggen and 
Faggen never brought him to trial to repeat it. ' Mc¬ 
Intyre s personal notes, including the selling memo, said 
just the opposite, and he conceded not having these docu- 

Faggen’s counsel sup¬ 
plied (1374-1376, 1445, 1432, 1454-1455). 


Faggen’s argument that because the Board, sitting in a 
meeting, were not each given copies of the selling memo, 
they did not rely upon it, is all too simplistic an approach 
to corporate reliance. Frank testified that he used the 
memo to explain each aspect of Faggen’s business, “prin- 
cipally using for those specifics [of the transaction] the 
Kxhibit 3 [the selling memo] ” (238). Chairman Robinson, 
President Frank and Treasurer McIntyre studied the »ell- 
ing memo and they were all directors too, and members of 
the Executive Committee. Director Hegy also read the 
memo, and as outlined at page 49 of F. Br., the recollection 
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of the represented earnings was more than $550,000 for 
every other director who did not have the selling memo, 
except for Qrunebaom, who unsure of his recollection said 
$450,000 to $500,000 (588). Faggen himself now concedes 
Kaufman and Frank were looking for “more than” $,500,- 
000 (p. 9, F. Br., 981), and Kaufman had the Diebold memo 
(never disavowed by Faggen) and knowledge of the selling 
memo figures (141, 143-144), Somehow Faggen feels that 
if he can separate other board members from its dominant 
members, who were also officers and had the selling memo, 
he has eliminated proof of reliance, Faggen urges that 
leaving final closing up to the Executive Committee, also 
composed of Robinson, Frank, McIntyre and Grunebaum 
somehow meant there was no reliance by the same people 
when they voted a few weeks earlier as part of a board. 
Page 50 F. Br. then attempts to place reliance responsi¬ 
bility on “appellant’s staff and counsel.” Appellant’s 
staff was director-house accountant McIntyre, house ac¬ 
countant Russo and director-president Frank, all of whom 
had the selling memo (annotated “without investment in¬ 
come”), and Titan’s counsel was Chairman Robinson who 
had the annotated selling memo too, plus the projection 
showing $790,000 in earnings by 1970.* Though reliance 
need not have been proven, it was established by over¬ 
whelming evidence. In a public corporation like Titan, it 
is 8,000 shareholders who relied on Faggen’s accounting 
presentation. They depend on their officers to obtain in¬ 
formation from an acquiree which justifies the $5.5 million 
in Notes being paid. If there was deception of any of the 
key agents of the corporation, regardless of the means 
used, the deception is nonetheless culpable. Public share¬ 
holders are no different than buyers in the public market¬ 
place misled by earnings announcements from which mate¬ 
rial facts are omitted. Intervening agents receive and sift 
the figures, but ultimately the acquisition shortchanged 

• F^-gen’s lO-year projection (p. 19, T. Br.) is a classic example 
of precise statement, without reasonable foundation, compounding 
the deception. 




the gullible public, not Robinson or McIntyre who went on 
to other clients and other jobs. Faggen does not have 
standing to claim Robinson, Frank and McIntyre were too 
trusting. Congressional intent on protecting the real in¬ 
vestors in Faggen *8 companies must lie carried out by 

resolving doubts in favor of those the statute is designed 
to protect’^ Chris-Craft Industries, supra, 480 F,2d at 375 

On Robinson’s role, Faggen incorrectly savs (p. 33) that 
Titon conceded this was not a lOb-5 claii^. Titan said 
Robinson’s relationship witli Faggen was but “one of the 
elements here that goes into the background of these con¬ 
tracts’’ (93). Obviously, the other elements had to be 
brought out. Faggen’s description (p. 34, F. Br.) of facts 
known about the Robinson relationship falls far short of the 
re^ estate partnerships, referral of substantial retainers 
an^d numerous lawyer-client matters detailed in T. Br. p 42 
Shell V. Hensley, 430 F. 2d 819,827 (5th Cir., 1970), has not 
been distinguished. 


5. Faggen’s Inapposite Authorities. Faggen says 
(^f^”^ble-Skogmo, Inc., 478 F. 2d 1281 (2cl Cir., 
1J73), requires proof on materiality that plaintiff would 
not have entered the transaction but for the misleading 
statement, but instead, the case says (478 F. 2d at 1302) 

attach importance to the facts 
omitted! Kaufman said: . My conversations with Mr 

f aggen . . . looking toward the acquisition . was al¬ 
ways on the assumption . . . that the company was grow¬ 
ing, was adding clients, ... and that they had no problem 
whatsoever w^th the loss of any accounts” (165). Frank 
testified to the dhicussions with Faggen on “140 clients 
rtn c ients id not come up (280); “I stated 

MM /i I had been 

told tliat there were new clients, that one major new 

client had been landed . . . Q. Did you tell the board 
. . . [orj know anything about losses of clients bv the 
Faggen companies in 1968! A. No (285). “We [Faggen and 
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Frank] talked about the business substance from the start, 
what business he was in, where it was leading, what could 
be done with it” (275), We ask what more a buyer of 
securities needs to show on the substantive importance of 
certain facts to its executives? And finally when earnings 
or their shrinkage are in issue, a discrepancy ‘‘at all sub¬ 
stantial, Jms to he material to the person being misled.” 
Republic Technology, supra, at p. 550. Faggen’s citation 
from the lower court’s opinion in Ply-Oem Indxtstries, Inc. 

Green, CCH Fed. Sec. L. Rep. H 94,026 and 94,705 ( 2d 
Cir., 1974) is also inapposite. The Ply-Gem case dealt with 
vague claims, primarily lack of productivity in a plant, 
as contrasted with a precise four year summary of adjusted 
income provided herein by the accountant-seller himself. 

6. Scienter. There were no findings below on scienter, 
defined as ‘‘wilful or reckless disregard for tlie truth,” or 
“knowing use of a device, scheme or artifice to defraud,” 
Lama v. Drezel rf Co., 479 F, 2d 1277, 1306 (2d Cir. 1973). 
Titan has even met the more rigorous common law stand¬ 
ards of scienter. Herzfeld v. Laventhol, Krekstein, etc., 
supra, at page 96,006 says: “Laventhol knew that its report 
was misleading and knew that it would be delivered to and 
relied upon by investors. Given these facts, surely Laven¬ 
thol believed that its report would mislead or convey a false 
impression and thus deceive investors. The requisite [com¬ 
mon law] scienter was, therefore, shown. Ultramares Corp 
V. Tomhe, 255 N. Y. 170, 187 (1931).” Under the less re^ 
strictive Rule lOb-5 standard, ‘‘knowledge of the fact that 
the figures created a false picture is enough ... to consti¬ 
tute scienter.” Herzfeld, supra, at page 96,002; Republic 
Technology Fund, supra, at page 551. Accountant Faggen 
had actual knowledge of his own undisclosed adding ma¬ 
chine tapes listing detailed adjustments for four years, and 
all the other questionable and non-recurring adjustments, 
plus the lost clients and lack of computer skills. His omis¬ 
sions were all deliberate as well. E.g., he made $40 dis¬ 
tinctions in the selling memo (accounting income $3.1,240 
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to ^7,574, but overlooked a $59,000 vacation^pUn^chaJfe 
again^uiMme. Hig own actual knowledge and^direct pe^ 
8onal benefite meet the scienter requirement thus expres^d. 

Should be treated as an unenforceable penalty. U 
elFechvely conceded by him. P«naiiy, u 

concedes the Notes were 

Than liaW * ^'**""* in finding 

Titan liable turned the $3.2 million value of the original 

vears^ir” -^'^ ® a^alf 
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nartv ’..I k 'k to this is “each 

part\ got what he bargained for” (p. 51, F. Br ) Obvi 
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.T»tan,‘ivrr.'«PrivUege or any other 
substantne factor. It arose solely by operation of r 

contract provision-the acceleration clause. Faggen savs 

that damages based on present value of a 4% Nofe would 
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to pay what is pr( f».iged.” But Faggen was not promised 
$5.5 million in 19 .’i, ind he was not a purchaser of the in- 
8trument~he is not part of the buyers and sellers of debt 
securities who rely on the holder in due course concept of 
the Uniform Commercial Code (see discussion pp. 54-55 T. 
Br,). Faggen is an original party to the transaction, merely 
a promisee subject to defenses and equities in the underly¬ 
ing transaction. The unanswered line of cases refusing to 
enforce acceleration clauses that exact a penalty has not 
created any commercial shambles. See p. 56-61, T. Br. 
which deals with all of Faggen’s contentions on this point. 
The argument that allowing default on a debt obligation 
enables a debtor to avoid agreed premiums for redemption 
is also unsound (p. 54* F. Br.). Wilful default to evade 
a redemption premium would always be prevented by the 
courts, but here it is Faggen forcing the redemption, not 
Titan. He wants full principal paid now, rather than over 
its term at 4%. Faggen says the 1934 Act does not provide 
a moratorium on debts, but if this action was brought in 
good faith, as the record shows and the District Court 
stated (1189-1190), the law has its customary remedies for 
the “moratorium” implicit when any contract litigation is 
in process: Specific performance—payment of the notes as 
they come due—with interest on late interest (principal is 
still not due). Alternatively, traditional contract damages 
(which Faggen preferred) plus interest for delayed pay¬ 
ments (s^e p. 64-66 T. Br.) is the usual remedy. Mr. 
Faggen wants more than was due, as a result of litigation. 
Creditors are not supposed to double their money l>ecau8e 
a debtor disputes their claim. At bottom. Titan did not de¬ 
fault, it went to court and relied on a court order saying it 
did not have to pay the interest installments while it liti¬ 
gated. Acceleration clauses are not enforced when they 
exact a penalty, and a $2.3 million unearned return on in¬ 
vestment is clearly a penalty herein. 

Titan Should Also Be Given the Right to Prove Set-offs. 
Faggen urges (p. 54 F. Br.) that Titan could have the right 



to prove other daraages only if it prevailed, but if Faggen 
preva Jed hig rights were automatic, unimpaired bv tradi¬ 
tional concepts of set-off or other damage issues. Titan al¬ 
ways intended to separately prove that it also owed Faggen 
e\ en less than the present value of the -Votes, because he 
diyer-c.. away the clients of the business he sold. Faggen’s 
rief tries to jumble this set-off issue together with the 
issue of present value of the Votes by misquoting the rec- 
ord Titan’s request (1185) to prove fair market value of 
the Notes was now less than $3.2 million arose liecause Fag- 

only $3.2 million (in 
) during the liability trial, necessarily impairing his 
claim for $5.5 million. Titan always planned to put on 
several expert witnesses, if it prevailed on liability, to show 
a reduced principal amount of notes were worth about 60% 
on issuance date and 40-50% by trial date, and the same rule 
applieo to the full principal amount. But right after 
summation on liability the Court came down with judg¬ 
ment of ^'5 /nJll'on plus interest, read its findings into 
the record and didn t give Titan a chance to brief and prove 
■■The Court: I don't .-.nt any brief*. iZl 
tolu that you w'an^cd this case tried . . . (1184) ” 

The set-ott ag-ainst the $3.2 million was not an after- 

from 1972 onward, a motion to amend Titan’s complaint,* 
ts brief to the Court of Appeals, in depositions, in its 
pre-trial proposed findings, and repeate<l several times at 
trial and in post-tnai motions after dismissal of the fraud 
Claim The set-offs were not tendered during the liability 
trial because to do so would have varied the agreed trial 
format of liability first, damages second. Faggen mis- 
quotes Titan in claiming a concession that it owed Faggen 
two million di liars (p. 57 F. Br.); (1239) says, “We always 
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owed him something. We always owed him two million 
dollars. That was conceded in the papers. The question 
is, a^ter you are finished on liability, how much did we owe 
him, and it was subject to setoff". Set-oflfs were always 
reserved in further reduction of the liability amount. 
Faggen misquotes again saying Titan conceded “that the 
trial court did not cut him off on those issues and was ‘very 
fair ’ (p. 56 F. Br.). The two issues thus referred to where 
the Court let Titan complete its record were only the loss of 
clients and Robinson’s role, not the set-off for diversion of 
clients (1230-1231). Faggen’s authorities on the binding 
effect of trial strategy are all irrelevant to a trial with 
liability tried fiibt and damages second. There was no 
surprise to Faggen in the set-offs and only Titan was 
surprised, at being cut-off from proof of damage issues 
(1233). 

Concluaion 

The judgment should be reversed, and the relief re¬ 
quested in the Conclusion at p. 67 T. Br. shouid be granted. 

September 27, 1974. 
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